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- Washington, D.C. 20006

Dear Mr. Beckstrom,

LAMAR S, SMITH, Toxns

RANIKING MlNOHIIY MERBIE R

I, JAMES SEN‘EI NBAENMNER, JR., Wlsccnaln
HOWARD COBLE, North Carolina
ELTON GALLEGLY, Callfornla
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DARRELL E. 1584, Californla

J, RANDY FORBES, Virginla
STEVE KING, lowa - . .
TRENT FRANKS, Arlzona

LOUJE GOHMERT, Texas

JIM JORDAN, Ohlo

TER POL, Toxas

- JASON.CHAFFETZ, Utah

THOMAS ROONEY, Florida
GREGE HARPER, Miasiagippl

Congratulations on your recent appointment as President and Chief Executive O'fﬁc_ér of .

the Internet Corporation for Assigned Names and Numbers (ICANN). You assume -

“responsibility of the principal private sector organization charged with maintaining the security
and stability of the global Internet at a critical Juncture The oontemporancous consideration of -
-~ the rollout of an unrestricted number of generic top level domains (gTLDs) in conjunction with
the scheduled exp1rat10n of the Joint Project Agreement (JPA) presents historic challenges and
: tummg pomts in Internet governancc. :

As senior leaders of the House Commlttee on tho JudlCldl‘y, whloh has Jur!SdICtIOH over
matters that relate to criminal justice, competition and intellectual property rights, we have a
longstanding interest in matters that affect the domain name system (DNS). In this capacity, we
would like to share with you our concerns regarding the proposed fnew gencrlc domain name
_ expansmn and the oxp1rat1on ofthe J PA.

It ‘nas come to our attention that the plOpOSGd unlimited expansmn of g FLDS will hkely
result in serious negative consequences for U.S, businesses and consumers. As new gTEDs are
oreated, many businesses fear being forced to defensively register trademarks and variations of

- their marks to block cybersquatters from illegitimately trading on their good will and to protect
consumers from increased-incidences of fraud. We note that the absence of price caps in the new
registry agreemonts could mean that legitimate businesses with an established consumer base and
Internet presence may be discriminated against and compélled to pay a prcmium for each new

“domainname ihey register or renew, We also note that the record concerning the impact this-
proposed expansmn will have on competition is woefully inadequate, To our knowledgs, the
~only economic justification put forth thus far has been an ICANN-commissioned report that has



bcen widely cr1t101zcd for fajling to include empirical data or analysis in support of its conc]usxon '
~ that the unrestricted expansion of gTLDS will result in net consumer benéfits.

Wé are aware that ICANN has taken some steps to respond to the concerns of intellectual
property owners by establishing an Implementation Recommendation Team (IRT) charged with
developing specific proposals to protect intellectual property interests. However, we note with
disappointment that scrious consideration of these interests did not oceur in the normal course of
ICANN’s palicy development process, and the IRT was formed only after considerable public
outery arose from the business and intellectual property communities. We further note that
- decisions regarding the execution of the IRT’s recommendations have not been publicly
announced as well as our concern that it appears such disclosures are not intended to be made
~available to the public prior to the scheduled expiration of the JPA. This apparent time-line

reinforces the perception that ICANN dc<:1q10n~ma1<1ng progesses lack critical transparency and
-aocountabthty ' -

(nven the late oons1derat10n of mtellectual proper ty concerns, the lack o a credlble
independent analysis on competition issucs in the context of plOpOS&lS‘ to-expand gTLD’s, as.
well as ICANN’s less-than-stellar track record on.a variety of other issues (enforcement of -
registrar obligations, accuracy of publicly-available Whois data), we have serious mlsgwmgs
- about the prospect of terminating the formal relationship between the U.S. Government and
- ICANN that is currently represented by the JPA. " In the interests of better understanding

ICANN’s position on these and related matters, we will appreomte your prov1d1ng the Committee
Wlﬂl dnswcrs to the I'@Howmg questions: .

1. Whlch of the’ recommendatmns of the IRT docs ICANN plan to implement? What i is the -
- justification for not publicly announcing such decisions prior to the September 30, 2009
“scheduted expiration of the JPA and instead deferring such public notice and review‘ﬂnt_ilj '
~ the publication of the next version of the Draft Applicant Guidebook? If implemented,
“how will the recommendations put forth by the IRT serve to reduce or eliminate the need
for defensive registrations?: Will any of recommendahons pzcvent price gougmg by
reg1strles or reglstmrs? _

2, Does ICANN intend to car Tty out a comprehensive, empirical economic study to examine .-
" the impact on competition that additional gTL.Ds may have? . If not, what confidence can
. the public have that the expansion:of gTLDs will improve, rather than hinder,
competition? Assuming the rollout goes’ forward what steps will ICANN take to monitor
thc 1mpact on competluon in the future? : '

3 _Do. you recognize a noed for and support the establishment of a permanent instrument
- that memorializes the relationship between ICANN and the U.S, Government?. If not,
what ar¢ your current thoughts on an extension of the JPA prior to its expiration on
September 30, 20097 What key elements do you think should be incorporated into such a
permanent or temporary agreement? What assurances do citizens of the United States
have that ICANN will effectively meet the goals set out in the JPA ifitor a successot
agreement is not fcnmally extended? :



- Asafinal matter, we wish o associate ourselves with many of the concerns articulated by
the ICANN’s Governmental Advisory Cominittee in their letter of August 18, 2009 (copy
enclosed) to the Chairmean of ICANN’s Board. We would appreciate your assessment and
response to the matters detailed in that letter, particularly as they relate to the stability of the -

- Internet and the absence of clear evidence that the introduction of new gTLD’s will provide net
benefits to consumers.

~The effects of policies adopted by ICANN transcends the narrow technical operation of
the global Internet. The pelicy choices made and the manner they are implemented affect the
rights, property and security of consumers, companies, non-governmental organizations and
governments worldwide, With this enormous impaet, ICANN has an obligation to ensure there
are inchusive, transparent and accountable processes that consider fully the petspectives of all
stakeholders, before rendcrmg SIgmﬁcant decisions or 1mplement1ng substdntial pohcy changes.

Wc urgo you {o wei gh carefully the concernb expressod by us, the GAC and other parties
before finalizing a course of action and-we look forward to reoewmg your wrltten response by
Tuesday, September 22, 2009.

Sincerely, - .
U2y
WOPIP S TN - JA/MWMA. {M//{ -
‘Lamar Smith : o . Howard Coble
" Ranking Member L ' Ranking Member e
'House Comrnlttoc on the Jud101ary - Subcominittee-on Courts and Compeunon '

HOUSG Committee on the Judlcwuy

cc:  The Honorable Gary Locke
- . Secretary of Commerce
. Umted States Department of Commeroe

The Honorable Dawd Kappos
- Undersecretary for Intellectual Property and
Dlrector of the .S, Patent & Trademark Office

l“he Honorablé Lawrence B, Strwklmg
- Assistant Secretary for Communications and Informahon
National Teleoommumcauon and Information Association

The Honorable J ohn Conyors
Chairman - :
House Commitiee on the Judlolary



The Honorable Hank Johnson

Ranking Member _ _
Subcommittee on Courts and Competition
House Committee on the Judiciary

Enclosure
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Chairman o U A

M. Peter Dengate Thrush
Chairman of the Board
ICANN '

Paris, 8 August 2009
~Dear Peter _
In 1ts (“ommumqué of the 35"‘ IC,ANN meeting in Sydney, Australia, the GAC
committed ‘itself to provide the comments on the version 2 of the new gTLD

| -_'.'_Apphcant Guidebeak (ﬁlrthcr in the text - DA(}z) whlch are the followmg

L ICANN'S PREPAREDNESS FOR NEW gTLD R{)UND |

1 Sualabihty of gTLD Expansmn and Qtabihty of the Internet

The (:AC is aware that many root server operators havc raised concerns about- the
effect that a major expansion of the gTLD space would have on the stability of the
Internet. The GAC: considers that a controlled and prudent expansion of the DNS-
space - is -of * primary importance for safeguarding the stability, secwrity and
inter openabllity of the Intermt on whwh the global economy omd soc¢lal welfare relies. -
$0 much : _ :

The GAC notes that the SSAC and. RS‘SA(, huve been asked to prepare a report on the _
scalability of the root zone and the. impact of the potential simultaneous introduction
- of new gTLDs, DNSSEC, IPv6 glue, and IDNs into the roet zone, which will be
* published in August, The GAC will look to. this report to provide reassurance that the
- sealing up of the root will not impair the stability of the Internet and that the technical
_safeguards are sufficient, The:GAC is hopeful the report will stress the Importance of
*developing an alert or warning system, as well ag the need for a process fot halting the
adoption of new top level domalns should the -root‘zone-begin to show signs of breach
or weakness, It should be noted that although the GAC is encouraged this study is
underway thete is some coneern as to why the proper analysm d:cl notoceur earlier,

2, Dconomw Stud:es

The: GAC had registered its concernt at the Mexico City meeting that the two
preliminary reports on competition and price caps had not provided appropriate
~answers to the 2006 Board request for economic-studies to be undertaken. Such
analysis is needed to take full account of the entire domain name enviroriment, The
‘GAC remains concerned that the threshold question has not been answered whether
the introduction of new gTLDs provides potcntml beneﬁts to-consumers that will not
be outweighed by the potenual harms.

' ICANN Governmental Advisory Committee; GAC Seoretaviat ' 1
10186, Elgotronies Nikotan, 6 CGOQ Complex, Ludi Road, New Delhi, - 110 003, India
Latgphon ;491 1l 2430 116 - Fay+91 1124363126 Eamah goseo@gas.loann: oty
: Websiw hnp //www gac icann org
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The GAC noles that the economic reports commissioned by ICANN have failed fo
distinguish adequatoly between real demand and derived demand arising from
widespread concern in the business community about the multiplication of the
opportunity for cybersquaiting, fraud and malicious conduct generally, The GAC
notes that the recent IRT report addresses a number of related intellectual property
protection and enforcement issues, However, the GAC believes there is an urgent
need for separate empirical research to be undertaken regarding the costs of defensive
registrations and the impact on consumers of the availability of new gTLDs. To the
extent that the uses of new gTLDs are innovative and respond to registrant demand
“the GAC expects there would be benefits to consumers,”

The GAC also recommends that any analysw of the gILD envitonment encompass.
fact gatherlng beyond empirleal studies, . A thorough analysis would include
interviews with and perbaps surveys of a wide cross-section of market participants,
* As a first step in this process, the GAC recommends that ICANN more systematically
conduct outreach and data gathering from the varlety of resources represented by the
.. participants in the malicious conduct and e-crimes sessions m Sydney

3. Compctntmn '

The GAC has considered whether there is a rlsk that the gTLD proces's could croate a
multitude of monopolies rather than increasing competition. This rests n part on

© . -important, but unanswered questions relating to: (1) whether registrants view gTLDs .

~as-reasonable substitutes for one another; and. (2) why some regwtrants purchaqe the
- same-domain name in. multlple ILDs

Furthot concerns have arlsen regardmg the apparent desire to. alter existing pol cy that _
_requires. a structural separation between rogistrars and registries, - Change to this

policy should be guided primarily by whether and how such a change would benefit . -
- consumers.and registrants, Studies to date have:not fully addressed this aspect of the
" marketplace, nor have they included an analysis of the potential harm to domain name
registra_nts of pcrmittin gre glstrars o operate as new gTLD registries,

4, Balancing Competing Busineqs Models ;

Suoh is the global reach of the Internet that var:ed busm(.s“, models w1ll arise amongst
different  commercial parties, especially where the parties operate in different
juri_sdictions, in different markets and-in varying spheres of economic development. -

While noting that applicants would. be allowed to scale their applications, so that an
applicant that intends to compete with large top level domaing and have millions of
registrations would require infrastructure on a gredter scale, while a registry that
intends to address a small local community would need infeastructure on a lesser
scale, the GAC secks reassurances that the evaluation of the applioant s business

model would be conducted on metit and not rely solely on corpmatc size and finanoial
cuteua

ICANN Governmental Advisory Commities; OAC Secreial lat 2
1016, Blectroncs Niketan, 6 COO Complex, Lodi Road, New Deihi, - 110 003, India
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&, Rigk of Ehd User Confusion

It will prove likely that the average Internet user will place greater emphasis on
retaining the ease of navigation atound the existing DNS, The DAG2 does not
specifically address the issue of how the new gILDb will integrate with the existing
gTLDs, The GAC believes therefore that there is a need for more studies to be
commissioned which assess the unpactq of & radically changed new gTLD regime on
end users. Such studies should focus in particular on the extent to which the expected
proliferation of domains may cause confusion or may exacerbate the harms from the
~ -malicious. conduct and oriminal -activity that consumers experience in the current
- marketplace, or whether a mote measured rollout would be more beneficial and cause
Jess consumer confusion.” The GAC, wishes to empha‘;ize the point that such fact
- finding studies as these should have hee:n condueted prior to the decision to mtroduce
S new gTLDb o

6. Admmlstrative Rewurws

Consideration should also to be given to the increase in the required admmistmtwe
~ resources available to ICANN for the management of the DNS arising from the
expected significant increase in domains, and whether other activities, such as
conttact ‘compliance, will be impacted by the possable dwersmn of resources 1o
pwueasmg new g,FLD applmatxons. _ :

The GAC also hotes that potentxal.new- registries will come from many countries in -

. the world with different tanguages and cultures, ICANN will need to address the need

for it o adjust ag an organization to a mote diverse Intetnet community with the likely -
appearanoe of contractors outside the Umted ‘Gtaies workmg w1thm different 1egal.
environments. and legal Systems

1, Level -of Awareness -'among Stakeholders and the Business Comlhuxnity' '

_ ICANN should address the very low Ievol of awareness of the proposed gTLD round
amongst the business: community, in particular amongst small -and medium sized
businesses, outside the Internet Industry and the ex1stm{., reglstry” and registrar
communities, The. GAC. recommends that ICANN mote actively promote the

“oppottunity for business i in the period prior to the launoh of the first and subsequent
gTLD rounds. _

2. gILD. C‘ategorles '

The GAC proposes that ICANN should actively consider ‘a. more category-based
approach to the introduction of new-gTLDs, This could allow for different procedures
for different types of TLDs, including non-commercial cultural, linguistic and
- rogional gTLDs which would strengthen cultural diversity on the Internet, creation of

ICANN Governmental Advisory Commlttes; GAC Seoretarlat. . 3
. 1018, Eloctronies Niketan, & OGO Complex, Lodi Road, New Delhi, - 110 003, India
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local content, and freedom of expression, It would also potentially lessen consumer '
confusion and provide g structure for a more measured rollout of new gTLDs,

Furthermore the GAC believes that the structure of the gTLD application fee regime -
should reflect these different categories and the limited finuncial resources available
to applicants for seme of them. The GAC also feels that it would be logical and

reasonable to apply existing policy principles and processes. for ¢cTLDs (such as

those policy provisions’ outlined in the GAC's ccTLI) principles) to any top level

domains intended to service a prClﬁC community within a qpecaﬁc national

'Jurlsdlctmn ' :

3. Gcographlc Namcb at the Tnp Level

1“hc GAC “has commentgd on the use of geographm names as gl“LDs on: vaﬂous_
occasiotis. The GAC principles of 28 March 2007 emphasize that 'ICANN  should
avold country, tetritory or. place names, and country, territory or regiotial language or
people descriptions, unless in agreement with. the relevant governments or public
authorities” (Article 2.2). In a letter dated 24 April 2009, the ICANN Board received

~ . input from the GAC regarding the issue of geographic narhes as new gTLDs. In this - - '-

letter the GAC pointed out that the rights of relevant governments or public
~authorities, as representatives of the soveretgn state or territory, cannot be limited as
* such by ICANN or by any pwccdures introduced by ICANN for. new gTLDs

“The GAC i of the opinion that the DAG2 is a substantial improvement on its
~ predecessor,.but that it does not yet fully reflect the GAC position that overnments :
and other pubhc authorlhes, as representatives of citizens of a sovereign state,

territory, province or cxty, have & legitimate interest in thc use of geographica] names
as new T‘LDS ' . . '

_ "Thc GAC thorefore proposes thc followmg amendtients o be 1ncorp0rated in vers;on-_
~3ofthe Draft Applicant Guidebook (further in the text DAGS)

B ﬁtrmgs that ave a. meaningful 1epreqentation or abbrev:ation of a country
- mameor territory name should not be allowed in the gTLD space

These strings reprosent oountries or tomtorles and the ptmmp]e of soveretf,nty must_
apply. TLDs in this category should thmefom be treated in the same way as ocTLDs

"The use of exhaustlve llstmgs (e [SO ’%16( 1) will not cover all the oo TLD-like
applications envisaged . by the GAC and ocNSO, in partwular in the followmg
categories:

~ ‘Commonly referred 1o as’ type strmgs representing a country of temtory but whach
are not official titles, e.g. .ametica, ,ceylon, holland;

Common or general names that are often applied to more than ona L,ountry, e
gumea : :

' ICANN Governmental Advisory: Commiﬂee. GAC Secretarlat 4
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gfepiton +91 11 24301118, Fax: 491112436 3126 Bvnath gacsec@gac fcann,org
. Website: http //www gac. jeunn,org-



Gover nmental Adyisory Committee ' @

Chair e
- TCANN

i, gTLIs using strings with geographic names other than country names or
territorics (so called geoTLDs) should follow specific rules of procedure

The Draft Applicant Guidebook already provides for specific rules of procedure, such
as the creation of a Geographic Names Panel or the requirement that.an applicant for a
geoTLD must document the government’s or. public authority’s support for, or non-
objection to, the applicant’s application, and must demonstrate the government’s or
~ public authority’s underc;tanding ofthe string belng wquestud and ity intendcd use,

Howevet, the 5{[ LD reg1m{, as propoqed in DAG?2 implies thet the active mvolvement'
of public authorities would be limited to the application and evaluation phase of the
new gTLD process. However, the GAC is of the view that the principles of
subsidiarity should also apply after delegation, An approval or non-objection from the
relevant government or public authorlty could for example be based on certain
abligations on a gTLD registry for which the registry is held accountable (which may

‘include direct legally binding agreement under contract with the relevant public

- authority). In such cases there could be a need for procedutes that allow the relevant
- governments of public authorities to initiate a re-delegation process, perhaps because
of inftingement of competition legislation, misuse or bmach of contract, or breach of
~the terms of &pproval/non objection

Furthermore, in cases of a ohan;,c. in the ownersth structure of a geoTLD ICANN

- should establish a.new process of approval or non- objwtion for that geoTLI} by the

~relevant public authonty The GAC W11 provnde mput m this regard in the near
future. :

_4. O'bje'ctiOn P-rocedures and-'CoSts '

The GAC conmdcrs that the dmpute resolutlon proceqs appears o have the potenttal to . .
be extremely complex and protracted. The GAC also believes that the cost of pursulng ;
' dlsputes may well prove to bea bdrrler to [eg:tlmate ob;ectlons by mterested parties.”

‘The C:AC notes the. importance of scnsnmtleq with regard to terms w1th national,
-oultural, geographic, and religiovs. sigmf‘ icance, The GAC has serious concetns about
the practical modalities for -addressing . objections: on- these “grounds, including
ICANN's propesal to establish a panel of three judicial experts which may not fully
“take account of cultural and other national and differences in legal mterprotation as to .
what Is morally offemwe ot threatemng to public order, :

specufically the GAC beheves that there is a need fox more woik to be done regardmg '
the costs and . the ability to objeot, noting that public interest groups may- wish to

object but may be unable to-do so due to the costs involved. The GAC will deliberate

* further on alternative solutions with respect to how best to deal with applications for

- new g,"l LDs that may be considered morally offensive or threatening to publlc order..

ICANN Governmental Advisory Committes; GAC Secretarlat :
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DAG2 appears to require governments to follow the same procedures -and pay the
same cosls as other objectors. In situations where a government or public authority
objects to a particular application on the grounds of public policy however; it would
‘be inappropriate for ICANN to require the sald public body to incur the costs or
subject ftself to the limitations associated. with a formal objection process primarily
designed for non-governmental stakeholders. ‘Moteover, whete the. government or
public authority is a member of the GAC, the ICANN By laws. already provide a-
more appropriate mechanism for the GAC 1o prowde advice duectly to the Board on
issues of publicpolicy.

- The GAC notes that the public comment section ussociated with each application may
well provide one avenue for governments wishing to- make representations should
- ~they chose to use ‘it, The proposed Independent Objector might also consider
representations from governments at no cost to them, The GAC would therefore invite
the ICANN Board to include these. existing and potentlally new pmvwlons in the
procedures foreseen for the DA(J3 -

The GAC would also point out that in many cases gavernmcntq rmghl a!ready have to
 bear the costs associated with - industry stakeholder and cross-govermment

- consultation, and increase thelr-monitoring of the application process more generally
‘ .just to make sure they are aware of issucs raiséd by applications for new gTLDs.

Applacation Process

-~ The GAC understands that ICANN intends to hold annual apphcauon rounds and that,
 these would be announced at the same time as the. cutrent round, However, the GAC
1s of the view that there is a need for clarity on how often the. application process for
‘£TLDs will be run, for how long it will remain open and whether there will be a limit
‘on the number of gTLD% released in each round, There is also a “question as to-

~whether translation -services will be provided -as internationalizéd gTLDs ate
introduced. The GAC understands that ICANN W[l] set up a sepamte organization
overseen by a director to process applications, '

The GAC seeks clarification on how CANN will promote’ the new g’I“LD round 50
- that afiecred partlcs are gware of thoir rights to obieot

6. Apphcatuon Fee and Surpluses

A singlc fee structure creates. limitations, notably by skewmg the market-in favm of
applications from the developed world and those with significant financial resources. -
. The GAC noteés that ICANN had stated In its briefings that it was difficult 1o forecast

¢osts accurately enough to offer different tiers of pricing, mcludmg discounts for
community-based TLDs: However, the GAC believes that experienco gained in the

initial round would inform decisions on fee levels, and the scope for discounts and

subsidies In subsequent. apphcatlon rounds.

- TCANN Governmental Advisory Commlttw, GAC Secreturiat 6
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The GAC is of the view that clarification is urgently needed to explain the level of the
fee for a single application and the ¢osts on which it was based, including historic.and
legal liability costs. The GAC notes that where povernments are involved, as, for

example, sponsors of community-based applioahonsﬁ legal liability costs mlght be
less, : _

The GAC understands that ICANN will set up a scparate -organizatiOn to process

_ applwatmns which would not be heavily staffed and thug not expensive to run. If this

~1s the case, it should allow ICANN to'lower the costs or to provide for a more tiered
praung system, :

' 'lhe GAC expeots that the gTLD round may well generatc substantial surpluscs and is

of the view that ICANN should make clear how it would use such surpluses. As

" noted” in previous GAC corhments, commumty consensus should be aought on
‘appropriate uses 1or any surplus revenues. _

Yours sincerely

ICANN Govetnmental Advlsory Committee; GAC Sooretarlat 7
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